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GENERAL TERMS AND CONDITIONS GOVERNING THE BUILDING CONTRACT FOR SINGLE-FAMILY HOUSES (PROJECT-BASED CONSTRUCTION), COVERED BY THE SWK GUARANTEE AND WARRANTY REGULATION WHICH HAS BEEN ACCREDITED WITH THE GARANTIEWONING LABEL

In accordance with the model adopted by SWK on 01 January 2024. This English translation is provided for convenience only. The original Dutch version prevails in the event of conflicts, discrepancies or inconsistencies between the Dutch version and this translation.

These General Terms and Conditions pertain to the following documents:
-	Building Contract for Single-Family Houses (project-based construction), adopted by SWK on 01 January 2024;
-	General Notes to the Building Contract for Single-Family Houses (project-based construction) and the accompanying General Terms and Conditions, adopted by SWK on 01 January 2024.

Definitions
1.	In these General Terms and Conditions building contract means the written building contract under which these General Terms and Conditions apply.

2.	In these General Terms and Conditions Buyer means the commissioning party named in the building contract and referred to in that contract as the Buyer.

3.	In these General Terms and Conditions Contractor means the building contractor named in the building contract and referred to in that contract as the Contractor.

4.	In these General Terms and Conditions Notary means the Notary designated in the building contract.

5.	In these General Terms and Conditions home means the structure/s mentioned in the building contract the construction of which has been commissioned by the Buyer from the Contractor.

6.	In these General Terms and Conditions immovable property means the plot/s of land mentioned in the building contract, with the structure/s to be built thereon.

Scope of the building contract

Article 1
Any part of the home already completed at the time of conclusion of the building contract is deemed to have been completed under the provisions relating to the contracting work contained in the building contract.

Changes to the site plan

Article 2
1.	If the Contractor changes the situation of the home in relation to the site plan applicable under the building contract, to comply with a government requirement or for any other valid reason, the Contractor will deposit the changed site plan with the designated Notary and provide a copy to the Buyer.

2.	Such a change will never entitle the Contractor to require payment of an additional sum.
If the value of the immovable property is reduced as a result of the change, the Buyer is entitled to compensation equal to the amount of such reduction in value.

3.	If the change is so significant that the deliverables are substantially different from the original deliverables, the Buyer will be entitled to give notice of cancellation of the building contract.

4.	If the Buyer believes, for the above-mentioned reason, that he is entitled to compensation or has the right to cancel the building contract, the Buyer must inform the Contractor accordingly in writing – in the event of cancellation by registered letter – within a reasonable period of the date on which the changed site plan was provided to him.

Changes initiated by the Contractor

Article 3
During the period commencing at the time of signature of the building contract by the Buyer and ending at the time of the handover referred to in these General Terms and Conditions, the Contractor has the right to make such changes to the building plan as are found to be necessary during the performance of the contract, on condition that such changes do not adversely affect the value and/or quality and/or exterior and/or appearance and/or usability of the home. Such changes will not entitle either of the parties to seek compensation for lower or additional costs.
The Contractor will notify the Buyer of the changes in writing, preferably by registered letter, within a reasonable period, but no later than fourteen (14) days prior to the handover as defined in Article 11 Paragraph 4 of these General Terms and Conditions.

Changes on the Buyer’s instructions

Article 4
1.	The Buyer may request the Contractor to make changes by way of derogation from the plans, drawings or technical description.

2.	The Contractor may reject such a request if, in the Contractor’s opinion:
a.	the requested change is undesirable in view of the stage of construction;
b.	such change is at odds with the design of the building plan or with the standards that must be met by the home.

3.	If none of the circumstances referred to in the preceding Paragraph of this Article arises, the Contractor will, within three (3) weeks of the request: (i) provide a written specification of the price of the requested change and the date by which this price must be paid, (ii) notify the Buyer of any consequences this change may have for the subsidy and, where applicable, (iii) provide a specification of the number of workable days by which the construction period will be extended as a result of the change. Such change will be part of the building plan if the Buyer confirms in writing that he agrees thereto within one (1) week of receipt of the specification. The risk associated with any extension of the construction period necessitated by the additional work is borne by the Buyer.

4.	Without the Contractor’s permission in writing, the Buyer or third parties on behalf of the Buyer is/are not permitted to carry out additional work or make changes (or to have additional work carried out or have changes made) prior to the handover.

Passing on wage and price increases

Article 5
1.	Higher or lower costs as a result of changes in wages, social charges and the prices of materials will not be passed on, except as otherwise agreed on conclusion of the building contract 1); in that case the building contract must contain a fluctuation clause specifying the maximum amount to be settled, and a written agreement must be entered into, specifying the date from which and the criterion on the basis of which such costs will be passed on and how and when payment must be made.

2.	If the rate of VAT (btw) and/or the rate of property transfer tax (overdrachtsbelasting) is changed by the authorities, the amounts in question will be passed on between the parties in accordance with the relevant statutory provisions.

Changes and subsidy

Article 6
If construction is subsidized, the consequences of any changes to the cost of acquiring ownership of the home pursuant to Article 4 and Article 5 Paragraph 2 of these General Terms and Conditions are borne by the Buyer.

Risk during construction and insurance

Article 7
1.	During construction (or completion of construction), the structures remain at the Contractor’s risk.
The Contractor is obliged to maintain adequate insurance for those structures until the date referred to in Article 8 of these General Terms and Conditions. The Contractor is obliged to submit the relevant insurance policy as well as proof of payment of the premium to the Buyer at the latter’s request.

2.	The Contractor indemnifies the Buyer from and against claims by third parties on account of loss or damage caused to third parties during construction by actions or omissions on the part of the Contractor, or on the part of individuals for whom the Contractor is liable or who undertake the construction work or part of it on the Contractor’s instructions.

Passing of risk to the Buyer

Article 8
All risks, including the risks of fire and storm damage, pass to the Buyer on the date on which the Buyer receives the keys to the home or starts using the home, without prejudice to the Contractor’s obligations under the building contract.

Installation and use of utility pipes and cables

Article 9
1.	In performing the contract the Contractor must enable or cooperate in the placement and/or installation of electricity, gas, water, sewage, telecom and similar infrastructure by or on the instructions of public or other utilities.
This applies to the extent that such infrastructure is installed.
The Buyer is obliged to accept the presence of such infrastructure.

2.	The installation and connection charges and any start-up costs with respect to electricity, gas, water and sewage are included in the building sum, to the extent that the installation of this infrastructure is part of the Contractor’s contractual obligations under the contract in question.

3.	To the extent that the relevant infrastructure is installed, the costs of consumption of electricity, gas and water until the handover date are payable by the Contractor.

Construction inspection

Article 10
The Buyer and the Contractor are obliged to enable competent government inspectors to inspect the home.

Workable days and handover

Article 11
1.	Working days and half working days2) are considered to be unworkable if no work can be done by most of the employees or machines for at least five (5) hours on working days or at least two (2) hours on half working days due to circumstances that are beyond the Contractor’s control. The following do not count as working days: recognized public holidays and rest days, whether or not prescribed by the government or by or under a collective agreement, holiday leave and other days off, as well as compulsory holidays and other scheduled days off imposed by the Contractor’s management board in consultation with the works council or the employee representative body.

2.	If the Contractor has not started construction of the complex of which the home forms a part within six (6) months of the date of signature by the Buyer of the building contract and the Contractor does not subsequently start construction within fourteen (14) days of receipt of a written notice of default from the Buyer, the Contractor will be liable to pay a fixed amount of compensation to the Buyer equal to one quarter per mill (0.25‰) of the building sum per calendar day from the day on which the Contractor should have started construction to the actual start day of construction as referred to in this Paragraph.

3.	The Contractor is obliged to proceed regularly and diligently with the works from the start of construction of the complex.

4.	For the purposes of the building contract, the handover date is the date on which the Buyer receives the keys to the home after a handover report (‘snagging list’) identifying any defects has been prepared and signed by or on behalf of both parties. The Contractor must notify the Buyer of the handover date in writing at least fourteen (14) days in advance.

5.	If the agreed number of workable days is exceeded, and also if the handover is suspended after it has been announced by the Contractor, the Contractor will be liable to pay a fixed amount of compensation to the Buyer equal to one quarter per mill (0.25‰) of the building sum per calendar day until the actual handover date, without any notice of default being required.

6.	If and as soon as a fixed amount of compensation as referred to in Paragraphs 2 and/or 5 of this Article is claimed, the following applies:
-	if the Buyer proves, by submitting adequate evidence, that the loss or damage actually suffered by him exceeds the fixed amount of compensation, the Buyer will be entitled to additional compensation if and insofar as this is reasonable;
-	at the Contractor’s request, the dispute settlement body may mitigate the fixed amount of compensation where this is evidently required by fairness, with the proviso that the amount of compensation payable by the Contractor to the Buyer may not be lower than the amount of compensation provided for by law.
The compensation may be set off against any outstanding instalment/s. The Buyer may not claim the fixed amount of compensation referred to in Paragraph 5 of this Article and any additional compensation as referred to in this Paragraph 6 if and as soon as the Buyer is to blame for the fact that the agreed number of workable days is exceeded and also for the fact that the handover is suspended after it has been announced.

Right of suspension

Article 12
1.	The Buyer may withhold a maximum of 5% of the building sum from the final instalment or the final instalments and deposit this amount with the Notary rather than pay it to the Contractor, without invoking Section 262 in Book 6 of the Dutch Civil Code3) and without losing the right to the handover.

2.	The Buyer does not have this right in the following circumstances:
a.	if, at the time of announcement of the handover, the Contractor provides security (equivalent to the deposit) for the benefit of the Buyer equal to 5% of the building sum as referred to in Article 13 of these General Terms and Conditions, which security takes effect at the time of the handover. The Notary assesses whether this security (equivalent to the deposit) is in accordance with the statutory provisions and meets the requirements set in Article 13 of these General Terms and Conditions, and the Notary will also act as the custodian of the original instrument granting the security that is equivalent to the deposit. The Contractor will send the Buyer a copy of the instrument granting the security that is equivalent to the deposit;
b.	if the Contractor does not provide security equivalent to the deposit and the Buyer has paid a deposit for the benefit of the Contractor as referred to in Article 3 of the building contract. In that case the 5% deposit has already been made through the provisions of Article 3 option (B) Paragraph 3 of the building contract (contractual conversion of the final 50% of the deposit for the benefit of the Contractor into a 5% deposit for the benefit of the Buyer).
In these cases the Buyer is not entitled to suspend payment to the Contractor of any further amounts by virtue of this Article or Section 768 in Book 7 of the Dutch Civil Code3).

3.	The Contractor will send the Buyer a written notice no later than two (2) months but no sooner than one (1) month after the handover date, enabling him to indicate whether he wishes to exercise the right granted in Section 262 in Book 6 of the Dutch Civil Code3). The Contractor will send a copy of this notice to the Notary.

4.	The Notary will transfer any deposit to the Contractor’s control on the expiry of a period of three (3) months from the handover date if the Notary has received the copy referred to in Paragraph 3, unless the Buyer wishes to exercise the right granted in Section 262 in Book 6 of the Dutch Civil Code3). In that case the Buyer must inform the Notary of the amount for which the deposit must be maintained.

5.	The Notary will also transfer the deposit to the Contractor’s control to the extent that the Buyer agrees thereto, the Contractor provides security equivalent to the deposit, or it is determined by a decision which is binding on the parties that a deposit is not or no longer justified.

6.	If the Buyer is required to pay compensation to the Contractor on account of the deposit referred to in Paragraph 1 of this Article or the security equivalent to the deposit provided by the Contractor, such compensation is equal to the statutory interest referred to in Section 119 in Book 6 of the Dutch Civil Code3). This interest is not due for the three (3) months referred to in Paragraph 4 of this Article, even if no defects have been found.

7.	The Buyer may collect on the deposit or enforce a security equivalent to the deposit only on the basis of a decision that is binding on the parties.

Article 13
In the event that the Contractor provides security equivalent to the deposit as referred to in Article 12 Paragraph 2 clause a. of these General Terms and Conditions instead of the deposit, such security equivalent to the deposit must be issued by a financial institution held in high repute in the Netherlands and based in a Member State of the European Union, and such security must take effect on the handover date, must be unconditional and must continue in force until:
a.	three (3) months have elapsed from the handover date, unless (i) the Buyer informs the Notary in writing prior thereto that he wishes to exercise the right granted in Section 262 in Book 6 of the Dutch Civil Code3) (in which case the Buyer must also inform the Notary of the amount for which the security equivalent to the deposit must be maintained), or (ii) one or both of the notices referred to in Article 12 Paragraph 3 of these General Terms and Conditions have not been sent (in which case the security equivalent to the deposit will be maintained until (a) the Buyer has declared in writing that he agrees to the release thereof, or (b) it is determined by a decision which is binding on the parties that it must be released);
b.	the Buyer declares in writing that he agrees to the release of the security equivalent to the deposit;
c.	it is determined by a decision which is binding on the parties that the security equivalent to the deposit is not or no longer justified. The Buyer may enforce the security equivalent to the deposit only on the basis of a decision that is binding on the parties.

The inclusion of a time limit resulting in a limitation of the period of validity other than as described in clauses a., b. and c. of this Article is not permitted.

If the provisions of this Article are not complied with, the Notary may not accept such security as a security equivalent to the deposit.

Rectification of defects

Article 14
1.	The Contractor undertakes to rectify any defects identified in the report referred to in Article 11 Paragraph 4 of these General Terms and Conditions without delay, but within three (3) months of the handover date. Any work that cannot be carried out in connection with the weather conditions will be completed as soon as possible, when the weather conditions allow.

2.	External imperfections that are the result of the nature and properties of materials used (such as shrinkage cracks) do not constitute grounds for the Buyer to exercise any right of recourse, unless such imperfections are the result of the use of materials of inferior quality or of improper use or improper application of materials by the Contractor.

Maintenance period with guarantee and liability of the Contractor

Article 15
1.	Without prejudice to its obligations referred to in Article 14 Paragraph 1 of these General Terms and Conditions, the Contractor gives a direct guarantee under these General Terms and Conditions that the home is free from defects for a period of six (6) months from the handover date. The Buyer must notify the Contractor in writing of any complaints within the aforesaid guarantee period and within a reasonable period of discovery of the defect in question, in which case the Contractor will immediately undertake the necessary rectifications.
Article 14 Paragraph 2 of these Terms and Conditions will then apply by analogy.

2.	After the period mentioned in Paragraph 1 of this Article, the Contractor is no longer liable for any defects in the home:
a.	unless there have been derogations from the technical description and/or plans and/or drawings and/or any schedules of modifications of which the Contractor has not notified the Buyer in writing, as a result of which the Buyer suffers loss or damage. If performance can no longer reasonably be required of the Contractor, the Buyer is entitled to compensation. The Buyer will notify the Contractor of the defect within a reasonable period of its discovery;
b.	unless the home or any part of it has a serious defect;
c.	unless the home or any part of it has a hidden defect and the Contractor has been notified of such hidden defect within a reasonable period of its discovery;
d.	without prejudice to the Contractor’s liability under the SWK Guarantee and Warranty Regulation.

3.	A defect qualifies as a serious defect for the purposes of clause b. of Paragraph 2 of this Article only if it (i) affects or jeopardizes the solidity of the construction or an essential part thereof, or (ii) renders the home unsuitable for its intended purpose.

4.	A defect as referred to in clause c. of Paragraph 2 of this Article qualifies as a hidden defect if the defect was not discovered at the time of the handover, unless the Contractor is not to blame for the defect.

5.	Any legal action based on a serious defect is not allowable if it is brought after the lapse of twenty (20) years after the expiry of the period mentioned in Paragraph 1 of this Article.

6.	Any legal action based on a hidden defect is not allowable if it is brought after the lapse of five (5) years after the expiry of the period mentioned in Paragraph 1 of this Article, without prejudice to the provision of Paragraph 5 of this Article.

7.	If the period mentioned in Paragraph 6 of this Article expires
a.	between the date on which the Contractor is demonstrably informed of the complaint in writing or otherwise and the date on which the Contractor notifies the Buyer in writing that it considers the complaint to have been resolved, or
b.	within four months of the date on which the Contractor notifies the Buyer in writing that it considers the complaint to have been resolved,
any legal action is not allowable and the relevant provisions of Paragraph 6 do not apply if the legal action is brought after the expiry of four (4) months following the day on which the Contractor sends the notification referred to above.

SWK Guarantee and Warranty Regulation

Article 16
With respect to the home, the Contractor fully accepts all obligations, including the obligation to honour all guarantees, arising under the SWK Guarantee and Warranty Regulation, fulfilment of which may be demanded by the Buyer over and above the provisions of Articles 14 and 15 of these General Terms and Conditions.

Termination and notice of termination

Article 17
Termination or notice of termination of the contract by virtue of Section 7633) and/or Section 7643) in Book 7 of the Dutch Civil Code is excluded.

Using or reselling the home before handover

Article 18
1.	Without the Contractor’s written permission, the Buyer is not entitled to start using the home or to allow the home to be used before the handover and before the amounts payable by the Buyer that have fallen due have been paid.
If this provision is breached, the Buyer will be liable to pay compensation to the Contractor equal to one quarter per mill (0.25‰) of the building sum for each day on which the breach continues, without any notice of default being required, without prejudice to the Contractor’s right to claim additional compensation if and as soon as the loss or damage suffered by the Contractor demonstrably exceeds the said compensation.

2.	Before the handover of the home to the Buyer, the Buyer may transfer his rights and obligations under the contract to a third party only if the Contractor accepts such third party as Buyer and an agreement is prepared between the Buyer and the third party. Such a transfer of contract has the consequences provided for by law (Section 159 in Book 6 of the Dutch Civil Code3)). The Contractor may make the permission referred to in this Paragraph conditional upon the fulfilment of certain conditions.

Cancellation of the building contract

Article 19
1.	If either party fails to meet its obligations even after receiving a written warning notice, or if it has already become probable before the handover that either party will not meet its obligations or will be in serious breach of the building contract, the other party will have the right to give notice of cancellation or to demand cancellation of the building contract. Notice of cancellation must be given by registered letter.

2.	If cancellation of the building contract is demanded by virtue of Paragraph 1 of this Article and such demand is allowed, the arbitrators appointed in accordance with the building contract will determine the consequences of the cancellation. They may make the cancellation conditional on certain conditions to be set by them and they may order the party found to be responsible for the cancellation to pay compensation, if there are grounds to do so and compensation has been claimed.

Bank guarantee

Article 20
If the Buyer arranges for a written bank guarantee to be issued to the Contractor, instead of paying a deposit as security for the fulfilment of his obligations, for the same amount as that referred to in Article 3, option (B), Paragraph 1 of the building contract, such bank guarantee:
a.	must be handed to the Notary in a timely manner;
b.	must be unconditional and continue in force until the handover;
c.	must be issued by a financial institution held in high repute in the Netherlands and based in a Member State of the European Union;
d.	must contain a clause stipulating that if the Buyer fails to pay the instalments of the building sum, the financial institution in question will transfer the amount of the guarantee, or a pro rata part thereof, to the Contractor at the Contractor’s request. This amount will then be deducted from the outstanding building sum.

NOTES:
1) Not permitted in the event of building projects realized with government subsidies, with the exception of subsidies for investments in energy efficiency.
2) A year has 180 workable days on average.
3) The Sections of the Dutch Civil Code referred to are:

Section 119 in Book 6 of the Dutch Civil Code
1.	Compensation payable on account of a delay in the payment of a sum of money consists in the statutory interest on that sum for the period in which the debtor has been in default of payment.
2.	At the end of every year, the amount on which statutory interest is calculated is increased by the interest due for that year.
3.	If contractual interest exceeds the interest that would have been payable pursuant to the preceding subsections, such contractual interest will accrue instead of statutory interest from the date of the debtor’s default of payment.
Section 159 in Book 6 of the Dutch Civil Code
1.	A party to an agreement may transfer its legal relationship with another party to that agreement, with the latter’s cooperation, to a third party, by a document drawn up between itself and the third party.
2.	As a result of this, all rights and obligations pass to the third party, except as otherwise provided with respect to rights or obligations that are secondary or that have already become enforceable.
3.	Section 156 and subsections 1-3 of Section 157 apply by analogy.
Section 262 in Book 6 of the Dutch Civil Code
1.	If one of the parties fails to perform its obligation, the other party may suspend performance of its corresponding obligations.
2.	In the event of partial or improper performance, suspension is allowed only to the extent that this is justified by the failure to perform.
Section 763 in Book 7 of the Dutch Civil Code
If the contractor dies or becomes permanently incapacitated for work after conclusion of the contract, each of the parties may terminate the contract to the extent that such party, given the nature of the contract, may have a reasonable interest in termination on account of the death or permanent incapacity for work. The commissioning party is liable to pay compensation for work already performed and costs already incurred, which compensation is to be determined on a reasonable basis and taking into account all the circumstances.
Section 764 in Book 7 of the Dutch Civil Code
1.	The commissioning party may give notice to terminate the contract in full or in part at any time.
2.	If he gives such notice of termination, the commissioning party will have to pay the price due for the entire works, less the savings resulting for the contractor from the termination, and the contractor will have to hand over the works already completed. If it has been agreed that the price depends on the costs actually incurred by the contractor, the price to be paid by the commissioning party will be calculated on the basis of the costs incurred, the work performed and the profit that the contractor would have made on the entire works.
Section 768 in Book 7 of the Dutch Civil Code
1.	The commissioning party may withhold a maximum of 5% of the building sum from the final instalment or the final instalments and deposit this amount with a notary rather than pay it to the contractor, without invoking Section 262 in Book 6 and without losing the right to the handover.
2.	The contractor will send the commissioning party a written notice no later than two months but no sooner than one month after the handover date, enabling the commissioning party to indicate whether it wishes to exercise the right granted in Section 262 in Book 6. The contractor will send a copy of this notice to the notary.
3.	The notary will transfer the amount to the contractor’s control on the expiry of a period of three months from the handover date if the notary has received the copy referred to in subsection 2, unless the commissioning party wishes to exercise the right granted in Section 262 in Book 6. In that case the commissioning party must inform the notary of the amount for which the deposit must be maintained.
4.	The notary will also transfer the amount to the contractor’s control to the extent that the commissioning party agrees thereto, the contractor provides security equivalent to the deposit, or it is determined by a decision which is binding on the parties that a deposit is not or no longer justified.
5.	If the commissioning party is required to pay compensation to the contractor on account of the deposit referred to in subsection 1 or the security equivalent to the deposit provided by the contractor, such compensation is equal to the statutory interest referred to in Section 119 in Book 6. This interest is not due for the three months referred to in subsection 3, even if no defects have been found.
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