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GENERAL NOTES TO THE BUILDING CONTRACT FOR CONDOMINIUMS AND ACCOMPANYING GENERAL TERMS AND CONDITIONS, COVERED BY THE SWK GUARANTEE AND WARRANTY REGULATION WHICH HAS BEEN ACCREDITED WITH THE GARANTIEWONING LABEL

In accordance with the model adopted by SWK on 01 January 2024. This English translation is provided for convenience only. The original Dutch version prevails in the event of conflicts, discrepancies or inconsistencies between the Dutch version and this translation.

These General Notes pertain to the following documents:
-	the Building Contract for Condominiums, adopted by SWK on 01 January 2024;
-	General Terms and Conditions governing the Building Contract for Condominiums, adopted by SWK on 01 January 2024.

NAME

Building contract for Condominiums covered by the SWK Guarantee and Warranty Regulation.

GENERAL

The term ‘this contract’ refers exclusively to the building contract. The term ‘contract’ refers to the whole complex of documents, such as the building contract, the General Terms and Conditions and these General Notes.
The Contractor may not change the original text and the order of the Articles of the model contract.

It is of paramount importance that the contract should be completed in full. Some of the Articles offer a choice between several options. Some of these choices may be made by the Contractor in advance.
Where periods and time limits are mentioned, it is important to carefully monitor the expiry of such periods and time limits.

It is vital for the Buyer to ensure that he receives all Schedules – specified in clause I of the building contract – as well as the calculation to be made by the Contractor of the amount of any subsidy for which the Buyer may be eligible.
Moreover, the parties are well advised to initial the Schedules.

BUILDING CONTRACT

The amount (if any) mentioned in clause II.A is the sum total of the instalments that have already fallen due and is specified in Article 4 Paragraph 3.

The amount mentioned in clause II.B is the sum total of the instalments of the building sum that have not yet fallen due.

The amount (if any) mentioned in clause II.C is the sum total of the funding fee due on the amounts mentioned in clause II.A.

Article 1 Cooling-off period
The building contract must be concluded in writing. An oral building contract is null and void. The cooling-off period of one (1) calendar week commences one (1) day after the day on which the contract, duly signed by both parties, is handed to the Buyer and expires seven (7) days later at midnight.

The Buyer may cancel the contract within one (1) week of the commencement of the cooling-off period without giving reasons and without any further consequences. The determining factor in this respect is the date on which the Buyer declares that he cancels the contract. This is known as the ‘dispatch theory’, as this will usually be the date on which the Buyer sends this declaration. To prevent any evidentiary problems it is therefore advisable for the Buyer to cancel the contract in writing by registered letter.

Article 2 Transfer of title
As a rule, title to the condominium/s is transferred to the Buyer within six (6) weeks of the date on which it is certain that the Buyer can no longer cancel the building contract for any of the following reasons (where applicable):
a.	because he is unable to secure financing; and/or
b.	because he cannot obtain a housing permit or written assurance that a housing permit will be granted; and/or
c.	because he cannot obtain a National Mortgage Guarantee.

In addition, before the Transfer of Title the Buyer must be in possession of an SWK Warranty Certificate, or the assurance that a certificate will be issued.

None of the conditions set in Article 2 of the building contract need be fulfilled if the Transfer of Title is effected by what is known as a ‘Groningen deed’ (providing for a transfer of title with deferred payment of the purchase price subject to the resolutory condition of non-payment of the purchase price at the agreed date).
The resolutory and, if applicable, suspensory conditions contained in the building contract that must be deemed not to have been fulfilled or not to have ceased to apply at the time of the Transfer of Title, must then be included in the deed of transfer of title as resolutory conditions.

Article 3 (B) Deposit/bank guarantee/pledging of home construction account
If a deposit has been paid, the Notary will generally ensure that the deposit is held appropriately in an interest-bearing manner.

The Contractor may require the Buyer to provide security for a maximum amount equal to 10% of the building sum. This security may take the form of a deposit, a bank guarantee or a pledge over the home construction account (bouwdepot), at the Buyer’s choice.

The deposit amounting to 10% of the building sum is set off against the final 10% of the building sum. The Buyer authorizes the Notary to make this set-off. This is done if, at the time of announcement of the handover of the individually owned unit, the Contractor provides security (equivalent to the deposit) for the benefit of the Buyer equal to 5% of the building sum, which security takes effect at the time of the handover of the individually owned unit (in connection with the Buyer’s right of suspension).

The only exception is if the Contractor does not provide security (equivalent to the deposit) for the benefit of the Buyer at the time of announcement of the handover of the individually owned unit. In that case 50% of the deposit will be deducted directly from the final instalment of the building sum. The remaining 50% of the deposit will be converted into a 5% deposit for the benefit of the Buyer.

Any bank guarantee provided by or on behalf of the Buyer and any pledge over the home construction account will be released on payment of the final instalment of the building sum.

Article 4 Paragraph 1 Instalments and payment schedule
This Article specifies the instalments (part payments) of the building sum and their due dates.
This is SWK’s instalment scheme. With the exception of the security equal to 10% referred to in Article 3, prepayments are not permitted. This means that the Contractor’s invoices must – more or less – keep pace with the progress of construction and/or the value of the building. This is assured through SWK’s instalment scheme.

The Buyer is expected to verify whether the work invoiced by the Contractor to the Buyer has in fact been carried out. For that purpose the Buyer may visit the building site, but only in consultation and by prior appointment with the Contractor.
Please note that it is not possible to enter the building site at will. Access to the building site is restricted in connection with the responsibility the Contractor and/or the construction company have for the safety and security of personnel and visitors at the building site, and because of the increased risk of damage and injuries. If a visit to your apartment is not possible, visual material (video footage or photos) of your apartment provided by or on behalf of the Contractor may also constitute valid evidence.

Article 4 Paragraph 5 Deferment interest
Under these provisions the Buyer has the right to defer payment until the time of the Transfer of Title. In exchange for this the Buyer is liable to pay deferment interest to the Contractor on instalments fallen due but remaining unpaid prior to the Transfer of Title.

It is important that the Buyer does not pay any instalments before the Transfer of Title to the condominium (with any structures already built on it) has taken place and before the |Buyer has received an SWK Warranty Certificate or the assurance that an SWK Warranty Certificate will be issued.
This would pose a major financial risk to the Buyer, in particular if the Contractor should go bankrupt before the Transfer of Title and before the issue of a certificate (or the assurance that a certificate will be issued).
Payments made by or on behalf of the Buyer before the issue of an SWK Warranty Certificate (or the assurance that such a certificate will be issued) and also before the Transfer of Title has taken place are not covered by the insurer’s insolvency warranty.
Please refer to the relevant article of the applicable SWK Guarantee and Warranty Regulation.

Article 4 Paragraph 8 Payment schedule for additional work and contract reductions
Additional work and/or contract reductions must be agreed in writing between the parties.
If the amount of additional work exceeds the amount of contract reductions, the Contractor may invoice the Buyer an amount equal to 25% of the difference in advance. If the Buyer has agreed more contract reductions than additional work, the difference will be set off against the next subsequent instalment of the building sum.
In cases where the amount of additional work exceeds the amount of contract reductions, the Contractor usually invoices the difference when the handover takes place. However, the Contractor may also invoice the Buyer a pro rata part of the outstanding amount each time when an additional work item is completed.

Article 5 Paragraph 1 Construction period and start of workable days
Construction of the building is deemed to start:
a.	when the land is excavated to lay the foundation of the building; or
b.	if the foundation work (in particular piling work) is carried out before the land is excavated: when the piling work for the building starts; or
c.	if this is within the Contractor’s scope of works: when a well is drilled or bored below the plot of land of the building, for example for an aquifer thermal energy storage (ATES) system.

The following do not qualify as start of construction of the building:
a.	installing one or more site huts;
b.	placing containers for the storage of materials;
c.	laying out and/or fencing off and/or staking out the building site;
d.	carrying out work on or laying the foundation of an annex;
e.	driving the ‘official’ first pile, unless this pile really is the first pile to be driven;
f.	installing any necessary sheet pile;
g.	demolishing any existing structures;
h.	excavating the land, for example in connection with remediation works or groundwater management;
i.	preparing the site for construction.

Article 7 Paragraphs 1, 2 and 3 Resolutory conditions
These Paragraphs provide that the Buyer may give notice of cancellation of the contract after it has been signed, within the periods specified in the contract, if the Buyer is unable:
1.	to obtain any necessary interest rate proposal for a mortgage loan involving the monthly mortgage payment to be filled in in this Paragraph. In case of an endowment mortgage (levenhypotheek) the monthly mortgage payments include interest and premiums; and/or
2.	to obtain any necessary housing permit (huisvestingsvergunning). The Contractor will usually inform the Buyer of the rules and regulations regarding housing permits that apply in the municipality in question; and/or
3.	to obtain any required National Mortgage Guarantee (Nationale Hypotheek Garantie). The National Mortgage Guarantee of the Homeownership Guarantee Fund (Stichting Waarborgfonds Eigen Woningen) was introduced on 1 January 1995. This scheme applies uniform rules for the whole country with respect to the provision of guarantees for mortgage loans.

It is important to ensure that these details are filled in accurately.

Article 7 Paragraph 6 Expiry of the mortgage offer
The date of Transfer of Title (to the condominium/s) and the date of execution of the mortgage deed are generally not yet known when the contract is signed. However, if the Buyer needs financing he must make the necessary arrangements to secure that financing. It may happen that the interest rate proposal is not (or no longer) honoured until the proposed date of Transfer of Title. Paragraph 6 provides a reasonable solution to any problems that may arise from such a situation for the Buyer and the Contractor. If the interest rate proposal expires before the final date of Transfer of Title, the Buyer is obliged to apply for a new interest rate proposal for a mortgage loan. If, by then, the interest rate has risen to such a level that the monthly mortgage payments for the new loan would exceed the monthly mortgage payments mentioned in Paragraph 1 (B), the Buyer may give notice of cancellation of the contract.

Article 9 Refusal to issue an SWK Warranty Certificate
The Buyer would do well to verify whether the Contractor has actually applied for an SWK Warranty Certificate within the period mentioned in Article 8 Paragraph 2.
The Transfer of Title to the condominium/s will in any case be postponed until assurance has been received that the certificate will be issued or, even better, has already been issued.
If necessary, the Buyer may apply for an SWK Warranty Certificate himself.

Article 13 Exclusions
In addition to the obligation to build a building, the Contractor may also be under an obligation to undertake certain activities or to build or install certain facilities as referred to in this Article. As these activities/facilities are carried out/built or installed outside the building and have nothing to do with the construction quality of the building, these activities/facilities are not covered by the SWK Guarantee and Warranty Regulation.

Article 15 Suspensory conditions
Entering into a contract subject to suspensory conditions means that although the contract is concluded, certain obligations do not take effect until the suspensory conditions are fulfilled. For the building contract, the Articles in question are mentioned in Paragraph 2 of this Article. As regards any sales target to be achieved, the Contractor may declare – with the prior approval in writing from SWK – that the suspensory conditions are fulfilled if the sales target has not been achieved but all the other suspensory conditions have been fulfilled.

If not all suspensory conditions are fulfilled within the period set in this Article, the contract will, by operation of law, be deemed never to have been concluded and the parties will no longer be bound to each other.

If the suspensory conditions are not fulfilled in a timely manner, the Contractor may submit a written proposal to the Buyer for an extension of the period within which the suspensory conditions must be fulfilled. If the Buyer wishes to accept this proposal, the extension will have legal effect only if the proposal is signed by both parties before the expiry of the original time limit.

The permits and authorizations referred to in Paragraph 1.b. include an environmental and planning permit (omgevingsvergunning) for a (technical) building activity and/or an environmental and planning permit for an environment plan activity and/or an environmental and planning permit for an activity impacting flora and fauna and/or an environmental and planning permit for an activity impacting a Natura 2000 site.

Article 16 Dispute settlement
Any disputes arising out of the building contract or any contracts resulting from the building contract will be settled by arbitration by the Garantiewoningen Complaints Board (Geschillencommissie Garantiewoningen) or will be brought before the ordinary courts.

The Buyer has the choice of referring a dispute to the Garantiewoningen Complaints Board or to the ordinary courts.

If the Contractor wishes to initiate proceedings against the Buyer, the Contractor must first ask the Buyer by registered letter whether the Buyer wishes the dispute to be settled by the Garantiewoningen Complaints Board or by the ordinary courts. The Contractor must allow the Buyer at least one (1) month to respond. The Contractor will then be bound by the Buyer’s choice. If the Buyer fails to make a choice in a timely manner, the Contractor will be free to choose either option, i.e. the Garantiewoningen Complaints Board or the ordinary courts.

Further information about proceedings before the Garantiewoningen Complaints Board on the basis of the Dispute Settlement Regulations (Geschillenreglement) of this Complaints Board can be found on https://www.degeschillencommissie.nl/over-ons/commissies/garantiewoningen/.

Signature and date of signature; time periods
When signing the contract, the Buyer must fill in the place where and the date on which he signs the contract. This date is also relevant in the event that the contract is cancelled, as explained below.

The parties must ensure that each of them receives a copy of the contract, duly signed by both of them.

Article 7 sets out the period within which the Buyer must secure financing (mortgage, with a National Mortgage Guarantee where applicable) and any housing permit. This period begins when the Buyer signs the contract.

However, the periods referred to in Articles 8 and 9 start running when the Contractor receives the relevant document, duly signed by the Buyer.
It is therefore important for the Buyer to be able to prove that the documents have been sent or delivered by hand. If the documents are delivered by hand, the Buyer should ask the Contractor or the estate agent/seller to issue an acknowledgement of receipt. The contract indicates how documents can be sent.

Depending on the content of the Article in the contract regarding suspensory conditions, it could be that these periods only start after the suspensory conditions have been fulfilled.

Separate signature for receipt of General Terms and Conditions, General Notes and SWK Guarantee and Warranty Regulation
It is important to be able to take full note of all general terms and conditions, such as the General Terms and Conditions governing the Building Contract for Condominiums, prior to or at the time of entering into the contract. The Contractor must provide these to the Buyer.
The Buyer should not affix his signature to acknowledge receipt of those terms and conditions until he has actually received them and they are in his possession.
The same applies to the applicable SWK Guarantee and Warranty Regulation and these General Notes, which the Contractor must also provide to the Buyer no later than at the same time as the contract.

Cancellation of the contract
Several provisions in the contract provide that the Buyer may cancel the contract. The rules governing the cancellation of a contract are set out in the Dutch Civil Code. By law, someone who wants to cancel a contract has the choice of “giving notice” of cancellation (by letter) or “demanding” cancellation (through the courts).
Several Articles of the contract refer to “demand”. Where there is doubt as to whether there are sufficient grounds to cancel the contract, it may be wise to submit the matter to the competent court. The contract may also be cancelled in part. Cancellation may result in full or partial reversal of the contract.

GENERAL TERMS AND CONDITIONS

Article 3 Changes initiated by the Contractor
The Contractor may make changes to the building plan on condition that these are demonstrably necessary. But however necessary they are, the changes may not adversely affect the value, quality, exterior, appearance or usability of the building and/or the individually owned unit. If a change is either unnecessary or detrimental to the value, quality, exterior, appearance or usability of the building and/or the individually owned unit, the parties will have to come to an agreement by mutual consent. Only changes that are necessary and that do not adversely affect the value, quality, exterior, appearance or usability of the building and/or the individually owned unit can be communicated unilaterally to the Buyer in the manner described in this Article of the General Terms and Conditions.

Article 7 Risk during construction and insurance
As long as the Contractor must maintain adequate insurance for the building, the minimum risks that must be covered by the insurance are the risks of fire, storm, water and explosion damage, as well as the risk of third-party liability of the owner of the building.

Article 11 Paragraph 1 Unworkable working days and half working days
Circumstances beyond the Contractor’s control include weather conditions that render work temporarily impossible and/or circumstances resulting from lockdowns and/or other measures imposed or declared by or on behalf of government agencies. A suspension of construction imposed by or on behalf of government agencies as a result of irregularities in construction under the responsibility of the Contractor is, of course, not a circumstance beyond the Contractor’s control.

Article 11 Paragraph 2 Start of construction
Construction of the building must start within six (6) months of the date of signature of the contract by the Buyer.

Depending on the content of the Article in the contract regarding suspensory conditions, it could be that this period only starts after the suspensory conditions have been fulfilled.

Construction of the building is deemed to start:
a.	when the land is excavated to lay the foundation of the building; or
b.	if the foundation work (in particular piling work) is carried out before the land is excavated: when the piling work for the building starts; or
c.	if this is within the Contractor’s scope of works: when a well is drilled or bored below the plot of land of the building, for example for an aquifer thermal energy storage (ATES) system.

The following do not qualify as start of construction of the building:
a.	installing one or more site huts;
b.	placing containers for the storage of materials;
c.	laying out and/or fencing off and/or staking out the building site;
d.	carrying out work on or laying the foundation of an annex;
e.	driving the ‘official’ first pile, unless this pile really is the first pile to be driven;
f.	installing any necessary sheet pile;
g.	demolishing any existing structures;
h.	excavating the land, for example in connection with remediation works or groundwater management;
i.	preparing the site for construction.

Article 11 Paragraphs 2, 5 and 6 Fixed amount of compensation and possibility to set off this amount
Under Paragraphs 2, 5 and/or 6 the Buyer may become entitled to (a fixed amount of) compensation. The question here is whether and, if so, when this (fixed amount of) compensation can be set off.
The degree to which time limits are exceeded is expressed in calendar days. No allowance is made for unworkable days, holidays, etc.
In respect of any undisputed number of days by which a time limit is exceeded, the (fixed amount of) compensation may be set off against the first subsequent instalment/s of the building sum.
For example, if the Buyer is of the opinion that the Contractor is fifty (50) calendar days late with either the start of construction or the handover of the individually owned unit and the Contractor believes that the time limit in question has been exceeded by ‘only’ thirty (30) calendar days, then these thirty (30) calendar days are not in dispute, and the corresponding compensation may be set off. As regards the remaining twenty (20) days, the Buyer may initiate proceedings against the Contractor if the Parties are unable to reach an amicable solution that is acceptable to the Buyer.

Article 11 Paragraphs 4 and 7 Handover, Article 14 Rectification of defects, and Article 15 Maintenance period with guarantee and liability of the Contractor
These Articles describe the procedure for handover of the building and the individually owned unit and the Contractor’s liability after the handover.
In principle, all risks pass to the Buyer at the time when the Buyer receives the keys to the apartment.
The handover is also important because this is when the Buyer and the Contractor prepare a handover report identifying any defects in the apartment (also known as a ‘snagging list’). It is therefore essential that the apartment is inspected as accurately as possible and that the handover report is prepared as carefully and completely as possible. This ensures that the Contractor has as complete a picture as possible of the scope of the necessary repairs, which contributes to a speedy and efficient completion of the work.
The Contractor must rectify any defects identified at the time of the handover of the building and/or the individually owned unit without delay, but in any case within three (3) months of the date of the handover.

After the handover, the maintenance period with a six-month (6-month) guarantee begins. This guarantee is broad and covers all defects identified by the Buyer during the maintenance period. It is wise to report any defects to the Contractor in writing as soon as possible.
After the maintenance and guarantee period of six (6) months, the Contractor will no longer be liable for any defects, except in the circumstances mentioned in Article 15 Paragraph 2.

Any reference in these Articles to ‘defects’ is a reference to any circumstance in which the Contractor fails in any respect to perform its obligations under the building contract (including any failure to perform its obligations correctly, on time or in full). The term ‘defects’ also includes missing items, wrong deliveries, different design or construction, etc.

Articles 12 and 13 Right of suspension
In principle, the Buyer has the right to deposit the final 5% of the building sum with the Notary on handover of the individually owned unit, rather than pay it to the Contractor. If the final instalment of the building sum is 5% or more of the building sum, the deposit must be paid in full from the final instalment of the building sum. Only if the final instalment is less than 5% of the building sum may the balance of the deposit be taken from an earlier instalment and transferred to the Notary.

The Buyer does not have this right (i.e. to withhold 5% of the building sum and deposit the amount with the Notary) if, at the time of announcement of the handover of the individually owned unit, the Contractor has provided security (equivalent to the deposit) for the benefit of the Buyer equal to 5% of the building sum, which security takes effect on the date of the handover of the individually owned unit, and if a copy of the instrument granting the security is sent by the Contractor to the Buyer at the time of announcement of the handover. The Notary checks whether the security (equivalent to the deposit) is in accordance with the statutory provisions and the contract and constitutes an adequate substitute for the deposit. The Notary will keep the original instrument granting the security that is equivalent to the deposit in his or her custody.

The same applies in case the Contractor does not provide security equivalent to the deposit and the Buyer has paid a deposit for the benefit of the Contractor when entering into the contract. The final 50% of this deposit will then be automatically converted into a deposit for the benefit of the Buyer at the time of the handover of the individually owned unit. In that case, the Buyer therefore does not need to take any action himself.

The deposit or the security equivalent to the deposit is intended as security for the fulfilment by the Contractor of its obligations to the Buyer in respect of defects identified in the individually owned unit at the time of the handover of the individually owned unit and/or within three (3) months thereafter.

The Contractor may also provide security equivalent to the deposit instead of the deposit. If the Contractor provides security equivalent to the deposit, the Notary must pay the deposit to the Contractor.

If the Buyer does not exercise his right to suspend/block the deposit in whole or in part after the Contractor has sent the notices referred to in Paragraph 3 of Article 12 (“Right of suspension”) to the Buyer and the Notary, the deposit held by the Notary will be released to the Contractor by operation of law.
If the Contractor has sent the notices referred to in Paragraph 3 of Article 12 (“Right of suspension”) to the Buyer and the Notary and the Buyer informs the Notary before the expiry of the three-month (3-month) period that he wishes to continue to suspend the further payment of amounts, he may do so only if there are (still) any defects after the expiry of a period of three (3) months from the handover. The Buyer must inform the Notary of the amount for which he wants the deposit to be maintained. This amount must be reasonably proportionate to the work to be undertaken by the Contractor.
If the Contractor has failed to send one or both of the notices referred to in Paragraph 3 of Article 12 (“Right of Suspension”), the deposit will remain in the Notary’s custody, even if the Buyer has not suspended/blocked the deposit within three (3) months of the handover.

The same applies if the Contractor has provided security equivalent to the deposit.

Paragraph 6 of Article 12 provides that the Buyer may become liable to pay compensation to the Contractor once three (3) months have elapsed from the handover. This is the case when there are no longer any reasons that justify the suspension, but the Buyer nevertheless refuses to release the deposit or the security equivalent to the deposit. This compensation is set at the statutory interest on the amount wrongfully suspended by the Buyer after the expiry of a period of three (3) months from the handover.

The Buyer may collect on the deposit or enforce the security equivalent to the deposit only on the basis of a decision that is binding on the parties. This is generally an award by an arbitrator or a decision by an ordinary court. The Buyer will then have to claim compensation in the proceedings and explicitly request the arbitrator or the ordinary court to set off such compensation against the deposit or the security equivalent to the deposit. It is therefore important to bear in mind that the Buyer may not unilaterally collect on the deposit or enforce the security equivalent to the deposit after the expiry of the three-month (3-month) period.

Under no circumstances may any claim of the Buyer against the deposit or the security equivalent to the deposit exceed the (balance of the) blocked amount, and any such claims are in any case capped at 5% of the building sum agreed between the Contractor and the Buyer.
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